FORM OF AGREEMENT BETWEEN OWNER AND ARCHITECT

AGREEMENT

made this _________________day of ______________, 2002

BETWEEN OWNER

____________________________________________________________,

a public body organized and existing under and by virtue of the laws of the State of New York

AND ARCHITECT

_____________________________________________________________

FOR PROJECT IMPROVEMENTS DESIGNATED AS

____________________________________________________________.

The Estimated Project Construction Cost is $ _________________.

I.  THE ARCHITECT shall provide professional services for the Project in accordance with the Terms and Conditions of this Agreement, and the scope of work as specified in Attachment A.

II.  THE OWNER shall compensate the Architect, in accordance with the Terms and Conditions of this Agreement, as follows:

a. CONTRACT AMOUNT & PAYMENT - FIRM FIXED PRICE


The Architect shall be paid as full compensation for the work required, performed, and accepted under this Agreement, inclusive of all costs and expenses, the firm fixed price of 

$ _______________.  Such price shall not vary with actual costs incurred by the Architect or by changes in the budgeted construction cost.


Payments shall be made no more frequently than monthly.  Regardless of the amount billed by the consultant, the cumulative compensation for basic services shall not exceed the following percentages:

	Schematic Design Phase:
	30%

	Construction Document Phase:
	65%

	Contract Award Phase:
	75%


b. FOR THE ARCHITECT'S ADDITIONAL SERVICES


Should the Owner require the Architect to perform any services other than those specified in Article 1 - Basic Services, a contract modification, signed by both parties, shall be issued which identifies the change in services and any resulting change in contract amount, period of performance, or any other term and condition of this Agreement.  The provisions of Article 2 - Additional Services, and Article 4 - Direct Personnel Expense, shall serve as guides for the parties in negotiating the contract modification.  Any change in the contract amount shall be negotiated based on the cost principles stated at 48 CFR Subpart 31.2 and conform to the contract pricing provisions of 24 CFR 85.36(f).

ARTICLE I

ARCHITECT'S BASIC SERVICES

GENERAL:

1.1 PROFESSIONAL SERVICES   The Architect shall supply professional services necessary for planning and designing the Project, including architectural, site planning, structural engineering, mechanical and electrical engineering, civil engineering, landscape architectural, cost estimating, and other services required for the complete performance of this Agreement.

1.2 DESIGN CRITERIA  The Architect shall design the Project to meet the criteria in:

a) The Public Housing Modernization Standards Handbook (Handbook HUD-7485.2 REV-1)

b) The Uniform Federal Accessibility Standards

c) New York State - Title 9B, and

d) Appropriate NFPA Standards

1.3  COST LIMITATIONS  The Architect shall design the Project to be built within the Estimated Project Construction cost for all work designed or specified by him or her and described on Page l of this Agreement.

1.4  ORDINANCES  The Architect shall design the Project to conform to all applicable Federal, State, and local laws, codes, ordinances, regulations, and standards as modified by any waivers which may be obtained from the appropriate jurisdictions.

1.5  RESTRICTIVE DRAWINGS AND SPECIFICATIONS  The Architect shall avoid the use of proprietary or other construction systems, materials, or products that would limit competition, except where authorized by the Owner with prior approval of the Government.

1.6  TIME AND ORDER OF WORK  The Architect and the Owner shall agree upon a schedule of time and order for development of the Project and the performance of the Architect's services, based upon reasonable times for review, approval, and return of documents, to insure the prompt and continuing prosecution of the work.  The schedule shall include provisions of the preparation and delivery by the Architect to the Owner of:

a.  Schematic Design Documents will be submitted to the PHA on ___________________.

b.  Construction Documents will be submitted to the PHA for review on ______________.

1.7  ATTENDANCE AT CONFERENCES  The Architect or Architect's representative shall attend conferences involving matters related to the design and construction of the Project when and as deemed necessary by the Owner.

1.8  MEMORANDA OF UNDERSTANDING  Promptly upon execution of this Agreement, the Architect shall consult with the Owner to ascertain the requirements of the Project.  The Architect shall prepare for approval by the Owner a Memorandum of Understanding for guidance in preparing the Schematic Design Documents.  The Memoranda shall reflect any changes in the schedule of time and order of work due to causes beyond the control and without the fault of the Architect.

SCHEMATIC DESIGN PHASE / PRELIMINARY STUDY PHASE

1.9  Upon receipt of the Owner's written notice to proceed, the Architect shall prepare and deliver the Schematic Design Documents to the Owner within the time specified.  These documents shall consist of a presentation of the complete concept of the Project, including all major elements of the building(s), and site design(s), planned to promote economy both in construction and in administration and to comply with current Criteria and cost limitations.  They shall include:

A.  Life Cycle Cost Analysis - A life cycle cost analysis (LCCA) shall be completed for each mechanical system replacement.  A minimum of two different systems should be considered in the analysis with the final selection based upon the system that is most cost-effective (construction and administration) to the PHA.  

B.  Specifications - Submit sample outline specifications of each trade for discussion.

C.  Drawings

a.  Site plan(s) showing location of all buildings.

b.  Submit near complete floor plans and half complete details, schedules, and large-scale plans.

c.  Wall sections and elevations sufficient to serve as the basis for a cost estimate.

D.  A statement of estimated construction cost covering all work designed or specified by the Architect, representing his or her best judgment as a design professional familiar with the construction industry.

E.  Project specific analysis of codes, ordinances and regulations.

F.  Recommendations for phasing of construction.

CONSTRUCTION DOCUMENTS PHASE

1.10  GENERAL.  Upon approval of the Schematic Design Documents by the Owner, the Architect shall prepare and deliver to the Owner for Owner's approval all Bidding and Construction Documents which are required prior to advertising for bids.  The Drawings and Specifications produced in this Phase shall be consistent with the approved Schematic Design Documents, including the Estimated Project Construction Cost, all as approved by the Owner.  Changes that may be recommended by the Architect to keep within the Estimated Project Construction Cost, or for other reasons arising during detailed study, shall require the approval of the Owner before execution.

1.11 BIDS AND CONTRACTS.  Where required by local customs, laws, or ordinances, the Architect shall prepare the Bidding and Construction Documents in such form and manner as to enable the Owner to take separate bids and award separate contracts for different parts of the Project.

1.12 DRAWINGS AND SPECIFICATIONS.  These documents shall set forth in detail and prescribe the work to be done, the materials, workmanship, finishes and equipment required for the architectural, structural, mechanical, electrical and site work; the necessary bidding information, together with bid and contract forms; and General and Special Conditions of the Contract.  In addition, the drawings shall include the following:

a.  Title sheet with index of Drawings.

b.  Removal sheets for all demolition.

c.  Completed site plans, floor plans, elevations, wall sections, details and schedules for all new and modified work.

1.13 COST BREAKDOWN.  The Architect shall furnish the Owner a breakdown of the estimated construction cost of the Project consistent with the Bidding and Construction Documents.  Changes from the Estimated Project Construction Cost established in accordance with subparagraph l.3 above shall be explained.  The cost breakdown shall include:

a. Show unit quantity, unit measure, unit cost, and total of Labor and material for each sub-heading.

b. Show taxes and insurance on Labor.

c. Show applicable sub-contractor's mark-up as a percentage of cost.

d. Use wage rates that reflect current wages at the time the estimate is submitted.

e. Price material at the contractor's buying level.

f. Escalation as of time of award shall be shown as a line item.

1.14 APPROVAL BY OWNER.  The Architect shall submit the above documents to the Owner, and shall make all changes necessary to obtain approval by the Owner. 

1.15 APPROVAL BY OTHER AGENCIES.  As soon as the Bidding and Construction Documents are approved by the Owner, the Architect shall submit to those agencies of the local, state or Federal Government (except the Department of Housing and Urban Development) having jurisdiction over the Project all documents which they have the right to require for approval. 
1.16 CHANGES REQUIRED.  The Architect shall promptly make all changes in the Bidding and Construction Documents necessary to obtain approval of the agencies described in Paragraph 1.15 above, for construction, services, and occupancy without additional compensation or reimbursement. 

1.17 CERTIFICATION.  The Architect shall furnish certification to the Owner that the Bidding and Construction Documents are in compliance with the provisions of Paragraphs 1.2, 1.4, 1.14 and 1.15 above.  If any agency referred to in Paragraph 1.15 above is unwilling or without authority to give written approval prior to formal application for construction permits, then the Architect shall so report in the certification to the Owner and shall state therein that to the best of the Architect's knowledge and belief the Documents as submitted will meet the approval of such agency or agencies.

1.18 FINAL DOCUMENTS.

A.  Seal  - Licensed Design Professionals shall affix their seals and signatures to drawings and specifications produced under this Agreement.

B.  Reproduction - The Architect shall have 15 approved Bidding and Construction Documents (per bid package) reproduced for bid and construction purposes in such form as the Owner may direct.  Additional sets as directed by the Owner shall be reimbursable as provided in Article 2 titled "Additional Services".

1.19 REVISIONS.  The Architect, whenever necessary, shall make revisions in Bidding and Construction Documents due to deficiencies for which the Architect is responsible under the requirements of this Agreement.

CONTRACT AWARD PHASE

1.20 ASSISTANCE IN TAKING BIDS.  The Architect shall assist the Owner in connection with advertising for and securing bids and awarding construction contracts.  This shall include:

· Responses to inquires

· Drafting and issuing addendum approved by the Owner.

· Attending prebid conference(s).

· Attending public bid openings.

· Reviewing and tabulating bids.

· Recommending list of eligible bids.

· Recommending award.

1.21 REVISIONS AFTER BID OPENING.  If, after the opening of bids, the lowest responsible bid exceeds by more than 5% the Estimated Project Construction Cost, the Architect, upon order of the Owner, shall make such revisions and alterations in the Drawings and Specifications as may be necessary to permit proper construction and completion of the Project within the Estimated Project Construction Cost, and permit rebidding.

CONSTRUCTION PHASE

1.22 Architect's Services.

a) Conduct pre-construction conference and attend dispute resolution conferences and other meetings when requested by the Owner.

f. Review and approve contractor's shop drawings and other submittals for conformance to the requirements of the contract documents.

f. Make periodic visits to the site to become familiar with the progress and quality of the Work and to determine if the Work is proceeding in accordance with the Contract Documents.  On the basis of these onsite observations he shall endeavor to guard the Owner against defects and deficiencies in the Work.  After each visit, the Architect shall submit a written report to the Owner that shall include all observed deficiencies.  A copy of each report shall also be filed at the site.  Such visits shall be made by the Architect or the representative not less than once during each two weeks while construction is in progress including completion of planting and site work designed under this Agreement.  These visits shall continue as a Basic Service for a period not to exceed by more than 10% the construction period originally established by the Contract Documents (i.e. Basic Services Period).

f. Advise the Owner on needed interpretations (other than legal interpretations) and clarifications of the Drawings and Specifications.

g. Determine the extent of laboratory testing required for the Work; recommend suitable arrangements for tests of materials, structural systems, or equipment; with approval of the Owner make any necessary arrangement for the selection of samples, and the actual testing thereof; and recommend Owner's approval or disapproval of samples, certificates, and test reports.

h. Advise on special problems and on changes necessitated by unforeseen conditions encountered in the course of construction.

i. Prepare documents (drawings, sketeches, specifications, etc.) for the owner to request a written change order from the contractor 

j. Prepare an independent  cost or price analysis for all proposed change orders.

k. Assist the owner in negotiating all change orders.  

l. Review and approve all change order documents.

m. Review and recommend to the Owner payment of periodic estimates of the value of acceptable work in place, and materials delivered to and properly stored on site.

n. Prepare a set of reproducible record prints of Drawings, showing significant changes in the work made during construction, and other data furnished by the Contractor to the Architect.

o. Prepare a written punch list, certificates of completion and other necessary construction close out documents.

GUARANTEE PHASE

1.23 The A/E is responsible for performing required warranty period inspections.  These include an inspection 30 days prior to the close out of each warranty period for the elements warranted.  The A/E should provide a written site visit report, notifying the PHA of any defects relating to the manufacturer or contractor warranties on equipment and systems, and on contractors warranties on material and workmanship.

ARTICLE 2

ADDITIONAL SERVICES

If the Owner orders any of the following Additional Services in writing, they shall be paid for by the Owner.   Prior to the commencement of such work, there shall be an agreement in writing as to rates of pay, and the estimated maximum cost and time.

2.1 Revisions of previously approved Drawings, Specifications and other documents due to causes beyond the control of the Architect and not due to any error or omission by him or her or failure to carry out his or her obligations under this Agreement, including but not limited to revisions required:

a.  By Criteria or code changes.

b.  To meet subsurface soil conditions.

c.  By errors or inaccuracies in the documents furnished by the Owner.

2.2 Arranging for the work to proceed should any contractor on the Project default.

2.3 Observing and inspecting the replacement or repairs of any work damaged by causes not attributable to the Architect's responsibility under this Agreement.

2.4 Preparing to serve or serving as an expert witness in connection with any public hearing, arbitration proceeding or legal proceeding.

ARTICLE 3

THE OWNER'S RESPONSIBILITIES

3.l The Owner shall provide all necessary information regarding its requirements as expeditiously as necessary for the orderly progress of the work.

3.2 The Owner shall designate the representative authorized to act in its behalf with respect to the Project.  The Owner or its representative shall examine documents submitted by the Architect and shall promptly render decisions pertaining thereto to avoid unreasonable delay in the progress of the Architect's work.

3.3 The Owner shall furnish a certified land survey of the site giving, as applicable, grades and lines of streets, alleys, pavements and adjoining property; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and contours of the site; locations, dimensions and data pertaining to existing buildings, other improvements and trees; information concerning available service and utility lines both public and private, above and below grade, including inverts and depths; and any other data deemed necessary by the Architect.

3.4 The Owner shall provide information on any previously obtained waivers of local codes, ordinances, or regulations or standards affecting the design of the Project.

3.5 The Owner shall provide a statement of any work, such as street improvements, to be performed by others and, therefore, not to be included in the Construction Contract for the Project.

3.6 The Owner shall provide all current Government issuance's pertinent to the Architect's services hereunder.

3.7 If the Owner observes or otherwise becomes aware of any fault or defect in the Project or non-conformance with the Contract Documents, the Owner shall give prompt written notice thereof to the Architect and Government.

3.8 The Owner shall furnish the schedule of minimum wage rates approved by the Secretary of Labor for inclusion in the bid documents.

3.9 The Owner shall furnish structural, mechanical, chemical or other laboratory tests, inspections and reports as required by law or the Contract Documents.

ARTICLE 4

MISCELLANEOUS REQUIREMENTS

4.1 ASSIGNABILITY - The Architect shall not assign or transfer any interest in the Agreement except that claims for moneys due or to become due his or her from the Owner under this Agreement may be assigned to a bank, trust company, or other financial institution.  If the Architect is a partnership, this contract shall inure to the benefit of the surviving or remaining members of such partnership approved by the Owner.

4.2 A/E Insurance
4.2.1 The A/E shall carry Commercial or Comprehensive General Liability Insurance, Professional Liability Insurance (for a period extending two years past the date of completion of construction), and other insurance as are required by law, all in minimum amounts as set forth below. The A/E  shall furnish the Owner certificates of insurance and they shall state that a thirty-day notice of prior cancellation or change will be provided to the Owner. Additionally, the Owner shall be an additional insured on all Commercial or Comprehensive General liability policies.

4.2.2 Professional Liability containing errors and omissions coverage in an amount net less than $500,000.00

4.2.3 General Liability covering bodily injury, personal injury, and property damage in an amount not less than $500,000.00

4.2.4 Workers Compensation (Statutory)

4.2.5 Automotive Liability covering bodily injury and property damage in an amount not less than $300,000.00

4.3 TERMINATION BY THE OWNER.

4.3.1 The Owner may, by seven days written notice to the Architect, terminate this Agreement in whole or in part at any time, either for the Owner's convenience or because of the failure of the Architect to fulfill his or her obligations under the Agreement.  Upon receipt of such notice, the Architect shall:  (1) immediately discontinue all services affected (unless the notice directs otherwise), and (2) deliver to the Owner all data, drawings, specifications, reports, estimates, and such other information and materials as may have been accumulated by the Architect in performing this Agreement, whether completed or in progress.

4.3.2 If the termination is for the convenience of the Owner, the Architect shall be entitled to compensation determined in accordance with cost principles as stated at 48 Subpart 31.2 and conform to the Contract pricing provisions of 24 CFR 85.36 (f).

4.3.3 If the termination is due to the failure of the Architect to fulfill his or her obligations under this Agreement, (1) the Owner may require the Architect to; deliver to it, in the manner and to the extent directed by the Owner, any completed work, and compensation for work so delivered and accepted by the Owner shall be determined in accordance with cost principles as stated at 48 Subpart 31.2 and conform to the Contract pricing provisions of 24 CFR 85.36 (f); (2) the Owner may take over the work and prosecute the same to completion by contractor or otherwise, and the Architect shall be liable to the extent that the total cost for completion of services required under this Agreement exceeds the compensation herein stipulated; and (3) the Owner may withhold any payments to the Architect, for the purpose of set-off or partial payment, as the case may be, of amounts owed the Owner by the Architect.

4.3.4 If, after notice of termination for failure to fulfill contract obligations, it is determined that the Architect had not so failed, the termination shall be deemed to have been effected for the convenience of the Owner.

4.4 SUSPENSION BY THE OWNER.  The Owner may suspend this Agreement in whole or in part at any time for Owner's convenience.  The Owner shall give the Architect seven days written notice of such suspension.  Upon receipt of such notice, the Architects shall immediately discontinue all services affected.  If the suspension is stated to be for more than three months, or if suspension has been in effect for more than three months, the Architect shall deliver all completed work and the Architect shall be entitled to compensation for all services rendered in accordance with cost principles as stated at 48 Subpart 31.2 and conform to the Contract pricing provisions of 24 CFR 85.36 (f).  Upon resumption of work following a suspension, the payments received by the Architect shall be credited as having been paid toward the compensation otherwise due under the terms of this Agreement.  If suspension exceeds three months, an equitable adjustment in compensation shall be negotiated to compensate for increases in costs caused by the suspension.

4.5 DELAYS BY OWNER. - If the performance of all or any part of the work is, for an unreasonable period of time, delayed by an act of the Owner in the administration of this Agreement other than a suspension, or by its failure to act within the time specified in this Agreement (or if no time is specified, within a reasonable time), an adjustment shall be made for any increase in cost of performance of this Agreement (excluding profit) necessarily caused by such unreasonable delay, and the Agreement modified in writing accordingly.  However, no adjustment shall be made under this Paragraph for any suspension or delay to the extent (1) that performance would have been suspended or delayed by any other cause, including the fault or negligence of the Architect, or (2) for which an equitable adjustment is provided for or excluded under any other provision of this Agreement.

4.6  OWNERSHIP OF DOCUMENTS.  All Drawings and Specifications prepared and furnished by the Architect shall become the property of the Owner upon their approval in writing by the Owner, or upon the prior termination of the Architect's services hereunder, and the Architect shall have no claim for further employment or additional compensation as a result of exercise by the Owner of its full rights of ownership of these documents and materials.

4.7 Manditory HUD Forms - The U.S. Department Of Housing & Urban Developments form HUD-5369C, Certifications and Represenations of Offerors – Non Construction Contract, and form HUD 5370C, General Conditions for Non-Construction Contracts are hereby referenced and made a binding part of this contract.  Attachment B.
IN WITNESS WHEREOF, the Owner and the Architect have executed this Agreement, the day and year first above written:

	Owner
	
	Design Professional

	
	
	

	(Housing Authority)
	
	(Firm)

	(Signature)
	
	(Signature)

	(Print Name)
	
	(Print Name)

	(Print Title)
	
	(Print Title)


List Of Attachments:

· Attachment A - Scope Of Work

· Attachment B - form HUD-5369C, Certifications and Represenations of Offerors – Non Construction Contract, and form HUD 5370C, General Conditions for Non-Construction Contracts 

Attachment A

SCOPE OF WORK

	Development Number
	Work Item
	Budgeted Construction Cost

	NY63-1
	Building Entry - New Lobby / Entrance Doors
	$ 33,000.

	
	New Mail Boxes
	$ 14,250.

	
	EXAMPLE ONLY
	$ 37,000.
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